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counsel's duty to the court bordering on contempt should an order of that sort be made. 
An error of judgment is not a basis for an order of costs against counsel. 

Walsh v. Muirhead, 2020 BCCA 225 at para. 34 
Young v. Young, (1990) 50 B.C.L.R. (2d) 1, 1990 Canlll 3813 (C.A.) 

Kent v. Thiessen, [1990] B.C.J. No. 2615, 1990 CarswellBC 1334 (C.A.) 
Hannigan v. Ikon Office Solutions Inc., 116 B.C.A.C. 304, 1998 Canlll 6141 

Pierce v. Baynham, 2015 BCCA 188 
Nuttall v. Krekovic, 2018 BCCA 341 

b. Information not presented. In ex parte applications, where counsel is
required to make full and fair disclosure, the required disclosure is governed by 
relevance. Special costs are not automatic even where there has been a failure to 
make full disclosure of relevant facts. 

Pierce v. Baynham, 2015 BCCA 188 at paras. 4Q-47 

c. The materiality ( or lack thereof) of the information not placed before the
court is an important consideration, as is the professional judgment of counsel. 

Regal Constellation Hotel Ltd., Re, 2004 Canlll 206 (ON CA) 

d. In a CCAA context, the well-known factors for assessing a bid do not involve
an analysis of those potentially behind the bidder (apart from the question of whether 
the bidder has the funds to complete the sale) or the proposed use of the assets. 
Counsel acting for a bidder - a non-party - may well have to disclose if a bidder had 
an economic interest in the debtor or an interest in the outcome of the proceedings (for 
example, had acquired a creditor's position by assignment). But that was not the case 
here. The bidder was a stranger to the proceedings and had no interest or role in the 
estate or outcome of the CCAA proceedings; its interest was simply to acquire assets 
being offered for sale. Mrs. Liu suggests that counsel had a pro-active obligation to 
disclose funding sources and connections of a bidder who has no economic interest or 
stake in the proceedings. She has cited no authority for that novel proposition. 

e. Nor has Mrs. Liu placed evidence before the court to demonstrate counsel
deliberately withheld information believed to be relevant. Indeed, the evidence Mrs. 
Liu has tendered indicates West Moberly's involvement was just not considered to be 
relevant.6 Respectfully, that was a judgment call that cannot support an order of 
special costs against counsel. 

Pierce v. Baynham, 2015 BCCA 188 at paras. 4Q-47 

f. Unfounded Allegations. Allegations of fraud or dishonesty will not warrant
an order of special costs merely because the allegations are not ultimately made out. 

6 Transcript attached as Exhibit "E" to the affidavit #2 of Elyssa Boongaling, at {i) transcript p 9; line 30 to 
p 1 0 line 13; (ii) transcript p 11 line 17 to line 33; {iii) transcript p 48 line 46 to p 49 line 32; and (iv) 
transcript p. 80 line 46 to p 84 line 29. 
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